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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 

 

1.  TIME:  9:00   CASE#: MSC20-01131 
CASE NAME: PERVOE VS NEVILLE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2.  TIME:  9:00   CASE#: MSC20-01755 
CASE NAME: CHELSEA PACIFIC HOLDINGS, LP V 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CHELSEA PACIFIC 
HOLDINGS, LP 
* TENTATIVE RULING: * 

Plaintiff, Chelsea Pacific Holdings, LP, moves for summary judgment against 
defendants, Darren Matte and Sam Landrum, the alleged guarantors of two commercial lease 
agreements. Because plaintiff fails to shift the burden of proof to the defendants to show triable 
issues of material fact, the motion is denied.  

Motions for Summary Judgment 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).) A moving plaintiff is not required to 
disprove any defenses asserted, but must persuade the Court there is no triable issue of 
material fact as to each element of each cause of action. (Code Civ. Proc., § 437c(p)(1); see 
also Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 849-850, 853.) If the plaintiff meets 
this burden, then the burden shifts to the defendant opposing the motion to show one or more 
triable issues of material fact exist as to each cause of action or defense. (Ibid.) 

Discussion - Defendant Matte 

A breach of contract requires: (1) the existence of the contract, (2) plaintiff's performance 
or excuse for nonperformance, (3) defendant's breach, and (4) the resulting damages to the 
plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.)  

Here, plaintiff’s ability to establish the last two elements of its claim depend on the 
declaration of Zack Faidi. (See Separate Statement Fact Nos. 12-15.) While Mr. Faidi asserts 
certain facts, i.e. that 1787 Union stopped making payments, and that the balance due is 
$833,829.41, these assertions are not supported by the requisite foundational facts.  

“Supporting and opposing affidavits or declarations shall be made by a person on 
personal knowledge, shall set forth admissible evidence, and shall show affirmatively that the 
affiant is competent to testify to the matters stated in the affidavits or declarations.” (Code Civ. 
Proc., § 437c (d).) Declarations and other evidence offered in support of a motion for summary 
judgment are strictly construed, while declarations and evidence offered in opposition to the 
motion are liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; 
Johnson v. American Standard (2008) 43 Cal.4th 56, 64.) "All doubts as to the propriety of 
granting the motion—i.e., whether there is any triable issue of material fact—are to be resolved 
in favor of the party opposing the motion." (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 
1476, 1483.) 

“The key to establishing the admissibility of a document made in the regular course of 
business is proof that the person who wrote the information or provided it had knowledge of the 
facts from personal observation.” (People v. Selivanov (2016) 5 Cal.App.5th 726, 775, citation 
omitted.)  
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Here, it is unclear how the exhibits were created, whether Mr. Zaidi was personally 
responsible for updating or monitoring the accounts of plaintiff, why he would know whether 
payments had been received or not, whether Mr. Zaidi personally witnessed the conditions of 
“disarray” left by the tenant, etc.  

Defendant Matte’s 18 objections to plaintiffs’ evidence are therefore sustained.  

Notably, with respect to the Faidi Declaration’s Exhibit D, the purported contents do not 
match what has been attached. The filed exhibit includes only a summary, not “records 
substantiating” the summary. 

While Mr. Faidi does recite that he has personal knowledge, and that he is the general 
partner of the plaintiff, in light of the requirement that we strictly construe the declarations of a 
party moving for summary judgment, these statements are insufficient. (See Mamou v. 
Trendwest Resorts, Inc. (2008) 165 Cal.App.4th 686, 692, fn. 1.)  

Even if plaintiff had succeeded in shifting the burden, disputes still appear to exist with 
respect to issues such as the scope and terms of the written agreements and whether plaintiff is 
estopped from pursuing defendant Matte, as well as the amounts of any damages and offsets. 

Request for Judicial Notice 

Defendant Matte’s request for judicial notice is denied as it fails to attach the referenced 
documents. (Cal. Rules of Court, Rule 3.1306.)  

Discussion - Defendant Landrum 

Defendant Landrum has not appeared in this case and a party may only move for 
summary judgment “after 60 days have elapsed since the general appearance in the action or 
proceeding of each party against whom the motion is directed.” (Code Civ. Proc., § 437c (a)(1).)  

In other words, summary judgment is not available against a defaulting party. Both 
authorities cited by plaintiff are distinguishable. Vasey v. California Dance Co. (1977) 70 
Cal.App.3d 742, and Molen v. Friedman (1998) 64 Cal.App.4th 1149, involved defaults, not 
summary judgment.  

Summary judgment must therefore also be denied as to defendant Landrum. 

 

  

3.  TIME:  9:00   CASE#: MSC21-00845 
CASE NAME: MARY P GRANT VS LAURIE WEST 
HEARING ON MOTION TO/FOR INTERVENE FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The hearing is continued to March 9, 2022 at 9:00 a.m. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/02/22 

 
 
 

- 4 - 

  

4.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS KHAWAJA, ET AL. 
HEARING ON MOTION TO/FOR TO BE RELIEVED AS COUNSEL FILED BY MARK 
LEWIS HINTON 
* TENTATIVE RULING: * 
 
The unopposed motion to be relieved as counsel is granted. 

  

5.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS US BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MEIER FILED BY 
U.S. BANK NATIONAL ASSOCIATION AS LEGAL, ATTORNEY LENDER 
* TENTATIVE RULING: * 
 
              Defendant U.S. Bank, N.A., as Legal Title Trustee for Truman 2016 SC6 Title Trust, 

and Attorney Lender Services’ demurrer to the First Amended Complaint is sustained in part 

and overruled in part.  The demurrer is sustained without leave to amend to the First and Third 

Causes of Action.  The demurrer is overruled as to the Second Cause of Action. 

Background 

 On or about March 30, 2006, Plaintiff Carol Meier, a married woman, obtained a 

mortgage loan in the amount of $600,000, secured by the property located at 61 Rudgear Drive, 

in Walnut Creek.  Plaintiff allegedly defaulted on the loan on February 1, 2010. Defendant 

Attorney Lenders Services, Inc. was appointed as Trustee for the sale.   

  On April 15, 2021, Defendant Attorney Lender Services conducted the Trustee’s sale.  

At the auction, the Property was sold for $950,000 by credit bid from U.S. Bank as Legal Title 

Trustee for the Truman Trust.  The Trustee’s Deed Upon Sale was recorded on May 3, 2021.   

   Plaintiff filed this action alleging U.S. Bank as Trustee for Truman Trust did not have 

actual possession of the original Note on the day of the foreclosure sale.  Therefore, U.S. Bank 

was not the “present beneficiary” and thus not entitled to make a credit bid.  She alleges three 

causes of action: Wrongful Foreclosure, Cancelation of Instruments, and Violation of the 

Rosenthal Act. 

Demurrer 

Pursuant to Code of Civil Procedure § 430.10(e) & (f), Defendants U.S. Bank, N.A., as 

Legal Title Trustee for Truman 2016 SC6 Title Trust (“Truman”) and Attorney Lender Services, 

Inc. (“ALS”) demur to the First Amended Complaint, on the ground the complaint and each of 
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the causes of action, fail to state facts sufficient to constitute a cause of action against 

Defendant and is uncertain. 

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)   

 A demurrer lies only for defects appearing on the face of the complaint or from matters of 

which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 

v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 

theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 

complaint is good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 

Cal.4th 26, 38.) 

Demurrer to Entire FAC 

Defendants argue this entire litigation is barred by the doctrine of res judicata. “‘The 

prerequisite elements for applying the doctrine to either an entire cause of action or one or more 

issues are the same: (1) A claim or issue raised in the present action is identical to a claim or 

issue litigated in a prior proceeding; (2) the prior proceeding resulted in a final judgment on the 

merits; and (3) the party against whom the doctrine is being asserted was a party or in privity 

with a party to the prior proceeding. [Citations.]’ [Citation.]”  (Boeken v. Philip Morris USA, 

Inc. (2010) 48 Cal.4th 788, 797.) 

 Here, Defendants argue that all causes of action in the FAC are based on Plaintiff’s 

theory that Defendant Truman was not the “present beneficiary” of the Deed of Trust at the time 

of the foreclosure. Plaintiff contends that her loan was not properly transferred and assigned to 

Truman. It is Plaintiff’s contention that Truman was not the “present beneficiary,” thus, it was not 

entitled to enter a credit bid at the foreclosure sale.  Defendants argue that using Plaintiff’s prior 

bankruptcies as “prior actions,” Truman’s authority to foreclose as beneficiary has already been 

decided.  Plaintiff now seeks to re-litigate Truman’s standing and authority under the Deed of 

Trust, which encompasses the right to credit bid as the beneficiary under the Deed of Trust.   

 Defendants argue Plaintiff seeks redress for the same primary right that she asserted in 

her prior bankruptcy cases. The bankruptcy cases involved Truman, or parties with whom 

Truman were in privity. In Plaintiff’s 2011 bankruptcy case, Plaintiff objected to U.S. Bank’s 

proof of claim on the ground it was not properly assigned and transferred to U.S. Bank.  The 

bankruptcy court granted U.S. Bank relief.  In Plaintiff’s 2018 bankruptcy, Plaintiff opposed 

Truman’s motion for relief from the automatic stay on the ground there were serious issues 

related to the assignment to Truman.  Plaintiff’s argument was rejected by the bankruptcy court.  
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In Plaintiff’s 2020 bankruptcy, Plaintiff objected to Truman’s claim, arguing her loan was not 

properly transferred and assigned to Truman.  The bankruptcy court overruled the objection, 

which was affirmed by the Bankruptcy Appellate Panel.  

“The federal rule, applicable to matters decided in bankruptcy [citation], is that a 

judgment or order, once rendered, is final for purposes of res judicata until reversed on appeal 

or modified or set aside in the court of rendition. [Citations.]”   (Nathanson v. Hecker (2002) 99 

Cal.App.4th 1158, 1163.)   

 In her opposition, Plaintiff points out that Defendant is raising the same argument set 

forth in the previous demurrer and cannot relitigate the issue here.  Defendant failed to seek a 

motion for reconsideration and fails to describe in any way either a change in facts or law since 

the last decision. In the previous ruling, the Court held:  

The Court finds that the doctrine of res judicata is not applicable to bar the claims 
in the complaint.  Particularly, the Court is concerned with the second 
prerequisite--A claim or issue raised in the present action is identical to a claim or 
issue litigated in a prior proceeding.  Here, Plaintiff raises issues with US Bank’s 
authority to issue a credit bid at the foreclosure sale, which took place after the 
bankruptcy rulings, so the issue couldn’t possibly have been litigated in the prior 
proceedings.   

 Moreover, Plaintiff argues there is a significant difference between the party entitled to 

initiate a trustee’s sale and a party entitled to make a credit bid at the foreclosure sale.  This 

action is not based on the right to initiate foreclosure, but solely about whether Defendant U.S. 

Bank had a right to make a “credit bid” as a “present beneficiary.”  Plaintiff maintains there is a 

genuine dispute as to whether U.S. Bank properly made a credit bid. 

 In the Reply, Defendants argue that courts have allowed demurrers to amended 

pleadings on grounds previously overruled. “The interests of all parties are advanced by 

avoiding a trial and reversal for defect in pleadings.” (Pacific States Enterprises, Inc. v. City of 

Coachella (1993) 13 Cal.App.4th 1414, 1420, fn. 3.)   

 Defendants further argue that for purposes of res judicata, the Court should focus on 

the harm, not the theory advanced by Plaintiff.  Here, the FAC alleges Plaintiff suffered harm 

because Truman proceeded to foreclosure, including submission of a credit bid at the 

foreclosure sale.  In Plaintiff’s 2020 bankruptcy case, Plaintiff objected to Truman’s claims and 

this was affirmed on appeal.  The bankruptcy court determined Truman was the holder of the 

Note and entitled to sell the subject property. Defendants maintain the issue has already been 

decided.  

 Alternatively, Defendant argues if the Court is not inclined to find the entire action is 

barred by the doctrine of res judicata, it should find that the principle of collateral estoppel 

precludes Plaintiff from relitigating the issue of Truman’s standing to foreclose as beneficiary of 

Plaintiff’s deed of trust. 
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 At this stage in the pleadings, the Court is not inclined to find the entire action is barred 

by the doctrine of res judicata.  As the Court previously ruled, the issue of whether U.S. Bank 

was entitled to make a credit bid at the foreclosure sale has not been previously determined.  

However, the Court is inclined to find collateral estoppel as to the issue of Truman’s right to 

initiate foreclosure. 

1st Cause of Action (Wrongful Foreclosure) 

  Plaintiff alleges Rushmore and U.S. Bank’s other loan servicers have submitted 

different copies of the Note in various courts.  Some copies have two Allonges, others have 

one or two Allonges, and some have no Allonges attached.  Plaintiff alleges this calls into 

question the ownership of the Note and whether U.S. Bank had possession of the Original 

Note to make the credit bid at the foreclosure sale. 

“To obtain the equitable set-aside of a trustee's sale or maintain a wrongful foreclosure 

claim, a plaintiff must allege that (1) the defendants caused an illegal, fraudulent, or willfully 

oppressive sale of the property pursuant to a power of sale in a mortgage or deed of trust; (2) 

the plaintiff suffered prejudice or harm; and (3) the plaintiff tendered the amount of the secured 

indebtedness or was excused from tendering.” (Chavez v. Indymac Mortgage Services (2013) 

219 Cal.App.4th 1052, 1062.) 

 In the ruling on the previous demurrer, the Court held, “Plaintiff has not alleged tender 

or an exception to the tender requirement. Plaintiff may argue that she is not required to tender 

the indebtedness because the Trustee’s Deed Upon Sale is void based on her argument that 

Truman did not possess the original Note at time of sale.”  Defendants argue the FAC failed to 

cure this defect.  Plaintiff’s FAC does not offer any additional facts other than what was alleged 

in the complaint.   

 Moreover, Defendants argue Plaintiff must allege facts to show that Plaintiff suffered 

prejudice due to the procedural irregularities in the sale procedure, which she has failed to do. 

Plaintiff merely adds a conclusory statement that recording of the Deed of Trust caused 

economic harm.   

 In response, Plaintiff argues she has suffered monetary damages by having to engage 

attorneys and litigating the current lawsuit in order to overturn the wrongful act and regain title 

to the property. Also, Plaintiff has had to pay rent during the pendency of this action. 

 The Court finds Plaintiff has not alleged tender.  In the FAC, Plaintiff alleges “on 

information and belief that she can tender the full amount of U.S. Bank’s bid by her life partner 

of 38 years’ ability to borrow and/or raise the funds necessary to pay US Bank back.”  (FAC, ¶ 

7.) “A full tender must be made to set aside a foreclosure sale, based on equitable principles.”  

(Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 1250, 1280.) “[A] defaulted 

borrower who seeks to set aside a trustee's sale is required to do equity before the court will 

exercise its equitable powers.”  (Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112.)   
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 Plaintiff has not alleged tender of the full indebtedness.  Nor has Plaintiff alleged facts 
showing tender is not required.  The tender rule “is based on the theory that one who is relying 
upon equity in overcoming a voidable sale must show that he is able to perform his obligations 
under the contract so that equity will not have been employed for an idle purpose.”  (Turner v. 
Seterus, Inc. (2018) 27 Cal.App.5th 516, 528.) 

 Demurrer to the First Cause of Action is sustained without leave to amend. 

2nd Cause of Action (Cancelation of Instruments) 

 Plaintiff alleges the Trustee’s Deed Upon Sale is a written instrument that if left 

outstanding it may cause serious injury to a person against whom it is void or voidable.  (Civ. 

Code § 3412.) Here, Plaintiff alleges evidence calls into question the ownership and 

possession of the Promissory Note on the date of the Trustee’s Sale.  Plaintiff alleges 

Defendant U.S. Bank (Truman) is not in fact the true owner of Plaintiff’s loan.   

 “‘To prevail on a claim to cancel an instrument, a plaintiff must prove (1) the instrument 

is void or voidable due to, for example, fraud, and (2) there is a reasonable apprehension of 

serious injury including pecuniary loss or the prejudicial alteration of one's position. [Citation.]’ 

[Citation.]” (Thompson v. Ioane (2017) 11 Cal.App.5th 1180, 1193-1194.)   

 Defendant demurs on the ground the FAC does not set forth any credible allegations to 

establish that the recorded Trustee’s Deed Upon Sale is void or voidable because Truman was 

not entitled to make a credit bid.  In the FAC, Plaintiff added allegations regarding the Note 

and Allonges.  Defendant argues that Court has already rejected this as speculative, not 

credible and conclusory. 

 In response, Plaintiff argues that she asserted specific facts showing how Plaintiff 

supports its allegations that U.S. Bank did not have the original Note on the date of the 

trustee’s sale.  Only discovery can show proof of Plaintiff’s allegations.   

 While the Court previously ruled the allegations in the complaint contained speculation 

based on the fact that certain Allonges were not included in documents provided to Plaintiff, 

Plaintiff has alleged sufficient facts to put Defendant on notice why she alleges the Trustee’s 

Deed Upon Sale is void or voidable.  The demurrer is overruled.   

3rd C/A (Violation of the Rosenthal Act) 

 Plaintiff alleges Defendant Attorney Lender Services violated the Rosenthal Act by 

engaging in abusive and oppressive conduct by accepting a credit bid from Defendant U.S. 

Bank when it was not the “present beneficiary” on the date of the Trustee’s Sale. Plaintiff 

alleges Defendant U.S. Bank violated the Act by making the credit bid. 

 Defendants’ demur to the Third Cause of Action on the ground Plaintiff has not alleged 

what provision of the Rosenthal Action was allegedly violated.  Additionally, Attorney Lender 

Services, as trustee, is not subject to the Act. (Civ. Code § 2924(b).)   
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The Court previously ruled, “Plaintiff has not alleged the particular sections of the Act 

violated by Defendants’ making and accepting of the creditor’s bid at the foreclosure sale. Nor 

has Plaintiff alleged facts showing ALS’ conduct fell outside the privilege in stated Civil Code § 

2924(d).” 

The FAC fails to cure the defects.  Plaintiff’s opposition does not address the substance 

of the demurrer.  The demurrer is sustained without leave to amend. 

Defendants’ Request for Judicial Notice 

 Defendants request the Court to take judicial notice of 56 documents. The unopposed 

request is granted as follows: The Court takes judicial notice of the court orders, bankruptcy 

court orders, and recorded documents.  As to the remaining documents, the Court takes judicial 

notice of the existence of the documents, not the truth of matters asserted therein.   

Plaintiff’ Request for Judicial Notice 

 Plaintiff requests the Court to take judicial notice of its Demurrer Order on September 

22, 2021, pursuant to Evidence Code §§ 452(d), 452 and 453. The request is granted. 

  

6.  TIME:  9:00   CASE#: MSC21-01635 
CASE NAME: SCRAMSTAD VS LIBICKI 
HEARING ON DEMURRER TO CROSS COMPLAINT of LIBICKI FILED BY 
CHRISTOPHER  JOHNSON, DEBRA KIRK 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by cross-defendants to the cross-complaint of Sam Libicki, in 

which cross-defendant Debra Kirk demurs to all causes of action asserted by Mr. Libicki. The 

hearing on the demurrer is continued to 9:00 a.m. on February 9, 2022.  

The demurring party was previously ordered to meet and confer with Mr. Libicki in person or by 

telephone and file a declaration regarding compliance with the meet and confer requirements of 

Code of Civil Procedure § 430.41(a) by January 19, 2022. (See Court's December 29, 2021 

Tentative Ruling/Order on the demurrer.) Mr. Libicki filed a declaration on January 20, 2022 that 

the required meet and confer had not taken place. Ms. Kirk, counsel for Cross-Complainants 

and Cross-Defendants and the demurring party, submitted a late-filed declaration on January 

31, 2022 stating that she met and conferred with Mr. Libicki by telephone on January 28, 2022, 

minimally meeting the requirements of Code of Civil Procedure § 430.41(a). The Court assumes 

that the parties were not able to resolve the issues raised by the demurrer, though not stated in 

Ms. Kirk’s declaration. The Kirk declaration regarding compliance with the meet and confer 

requirement was received too late for the Court to consider the merits of the demurrer at the 

scheduled hearing date, and the hearing is therefore continued. 
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7.  TIME:  9:00   CASE#: MSC21-01821 
CASE NAME: ACOSTA VS. STANICH-BANMILLER 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & TO DISMISS OR STAY 
CASE, FILED BY JENNIFER STANICH-BANMILLER, WINGTIP 
* TENTATIVE RULING: * 
 
Continued to March 9, 2022 at 9:00 a.m. 

 

ADD-ONS 

 
8.  TIME:  9:00   CASE#: MSC19-01311 
CASE NAME: ZALUCKY VS. ZALUCKY 
HEARING ON MOTION FOR SUMMARY JUDGMEN, OR SUMMARY ADJUDICATION 
FILED BY RYAN ALEXANDER ZALUCKY, et al. 
* TENTATIVE RULING: * 

Before the Court is a motion for summary judgment filed by defendants, Ryan Zalucky 
and Alexandra (“Alex”) Zalucky. (For clarity, the parties will be referred to by their first names. 
No disrespect is intended.) Plaintiff Elizabeth Zalucky, Ryan’s mother, filed this suit based on an 
alleged breach of a loan agreement with Ryan and Alex (Ryan’s wife and former fiancé) for the 
purchase of defendants’ home.  

The motion for summary judgment is denied. Summary adjudication is granted as 
to the sixth cause of action for elder abuse, but otherwise denied. The plaintiff has shown 
triable disputes of material fact, including, but not limited to whether a contract with Alex exists 
(Fact Nos. 10, 20, 44, 68, 78, 88, 98, 108), and whether Ryan owed a fiduciary duty to plaintiff 
as her agent in the loan transaction (Fact Nos. 25, 27, 28).   

Background 

Plaintiff contends the parties agreed she would loan defendants $1,850,739.95 interest-
free, and that defendants would repay her in monthly payments of at least $1,200—an amount 
that would increase once Alex secured new employment. Parties further allegedly agreed Ryan 
and Alex could defer the first monthly payment until after their wedding. Defendants were to 
attempt to refinance at the “earliest opportunity.” The term of the Loan was to be four years and 
after the four year period, Ryan and Alex would attempt to requalify for a new loan. (FAC ¶¶8-9, 
Ex. B to Declaration of Ryan McHugh in Support of Motion.)  

Plaintiff transferred an earnest money deposit to an account she held jointly with Ryan in 
July 2018. (Separate Statement of Undisputed Material Fact, hereinafter “SSUMF,” No. 4, and 
Response.) Plaintiff later wired additional funds and escrow closed. Ryan alone took title via a 
deed executed on July 25, 2018. (SSUMF No. 7, and Response.) Plaintiff contends she did not 
know Ryan would be the sole person listed on title. (SSUMF No. 5, and Response.)  
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At the wedding, on September 29, 2018, plaintiff and defendants had a falling out. 
Defendants allegedly repudiated their obligation to execute a promissory note and deed of trust, 
and to make timely repayment of the loan. Instead, defendants allegedly claimed the money 
was a gift, refused to pay plaintiff back, and repudiated the promise to seek refinancing. Aside 
from two $100 checks, defendants have not made any payments on the loan. (FAC, ¶12.)  

Plaintiff filed her original complaint on July 2, 2019. (SSUMF, No. 1.) The operative First 
Amended Complaint (“FAC”) was filed on October 3, 2019. (SSUMF, No. 2.) The FAC alleges 
eleven causes of action: (1) Quiet Title – Equitable Lien; (2) Breach of Contract; (3) Specific 
Performance; (4) Breach of Fiduciary Duty; (5) Promissory Fraud; (6) Financial Elder Abuse; (7) 
Unjust Enrichment; (8) Rescission; (9) Anticipatory Breach; (10) Promissory Estoppel; and (11) 
Declaratory Relief. Except for the fourth and the sixth causes of action, each was also initially 
asserted against Alex, but the first was dismissed as to Alex in February 2021. 

The breach cause of action sets forth several bases consisting of oral agreements to (1) 
execute a promissory note and deed of trust reflecting the loan and plaintiff’s security interest; 
(2) promptly begin making payments; and (3) pursue refinancing. (FAC, ¶21.) Plaintiff further 
alleges she “fully performed” by wiring loan funds to escrow and Ryan's personal account. (FAC, 
¶22.) 

On October 27, 2021, defendants filed this motion. 

Motion and Opposition 

Ryan and Alex purport to move for summary judgment or, in the alternative, summary 
adjudication. (Notice of Motion, 2:8-3:8.) As plaintiff points out, however, the moving papers 
clarify that Ryan only moves as to the fourth and sixth causes of action so his motion is not for 
judgment, but for adjudication. Alex, on the other hand, does move for summary judgment since 
the motion addresses all causes of action asserted against her (2nd, 3rd, 5th, and 7th-11th). In the 
alternative, she moves for summary adjudication as to each. 

Defendants argue plaintiffs lacks standing to sue for elder abuse, that Ryan was not 
plaintiff’s agent and thus had no fiduciary duty to her, and that summary judgment is warranted 
as to Alex. The basis for the latter is (1) plaintiff did not perform according to the terms of the 
contract between her and Alex; and (2) no contract existed with Alex. 

In support of the motion, defendants submit a declaration by their attorney, Ryan 
McHugh. The declaration attaches plaintiff’s original and amended complaints, written discovery 
requests and responses, excerpts from plaintiff’s deposition, a declaration by attorney Deidre 
Call (hired by plaintiff), and plaintiff’s dismissal of the first cause of action as to Alex.  

Plaintiff opposes the motion. In support of her opposition, she has filed a response to 
defendants’ separate statement, noting disputed facts and citing to evidence. The evidence she 
submits is attached to three declarations: one from her attorney, David E. Harris, one from 
herself, and one from an expert witness concerning his opinion that Ryan breached his fiduciary 
duty to plaintiff by rendering advice in the face of a conflict of interest and in advising plaintiff to 
defer documentation of the loan until after disbursal of the funds.  
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Evidentiary Matters 

Defendants request judicial notice of a copy of the recorded and notarized deed, 
recorded July 26, 2018. The request is unopposed and is granted.  

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).) Summary judgment may not be 
granted based on inferences reasonably deducible from the evidence if contradicted by other 
inferences that raise a triable issue as to any material fact. (Ibid.)  

A party may alternatively move for summary adjudication as to one or more causes of 
action, proceeding in all procedural respects as in a motion for summary judgment. (Code Civ. 
Proc., § 437c (f)(1).) Summary adjudication shall be granted only if the motion completely 
disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of duty. 
(Ibid.)  

The scope of the moving party’s initial burden is defined by the pleadings. (See 580 
Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) In reviewing the papers, 
the court should “construe the moving party's affidavits strictly, construe the opponent's 
affidavits liberally, and resolve doubts about the propriety of granting the motion in favor of the 
party opposing it.” (Szadolci v. Hollywood Park Operating Co. (1993) 14 Cal.App.4th 16, 19.)  

A material fact is in “genuine dispute” when the record contains evidence sufficient to 
allow a reasonable juror to find the underlying fact in favor of the non-moving party in 
accordance with the applicable standard of proof [Truong v. Nguyen (2007) 156 Cal.App.4th 
865, 875]. Generally, the burden of proof in civil cases is preponderance of the evidence, but 
where a different burden of proof, such as clear and convincing evidence on a claim for punitive 
damages, would apply at trial, the court will evaluate the evidence according to this higher 
standard. (Butte Fire Cases (2018) 24 Cal.App.5th 1150, 1158; see also Menges v. Department 
of Transportation (2020) 59 Cal.App.5th 13, 19–20.) 

Discussion 

Issue 1: Second Cause of Action for Breach of Contract 

A breach of contract requires: (1) the existence of the contract, (2) plaintiff's performance 
or excuse for nonperformance, (3) defendant's breach, and (4) the resulting damages to the 
plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.)  

Defendants argue Alex is entitled to judgment as a matter of law with respect to the first 
two elements.  

“Whether an undisputed state of facts establishes a contract is one of law for the court. 
On the other hand, where the existence of a contract is the point in issue, and the evidence is 
conflicting or admits of more than one inference, it is for the jury to determine whether the 
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contract did in fact exist.”  (Robinson & Wilson, Inc. v. Stone (1973) 35 Cal.App.3d 396, 407, 
citation omitted.)   

Existence of a Contract 

The motion argues that there was no valid contract with Alex based on the Statute of 
Frauds, Civil Code, § 1624. That section provides certain contracts are invalid “unless they, or 
some note or memorandum, are in writing and subscribed by the party to be charged or by the 
party’s agent.” Contracts subject to the statute of frauds include contracts “for the sale of real 
property, or of an interest therein” (Civ. Code, § 1624 (a)(3)) as well as a special promise to 
answer for the debt of another person (Civ. Code, § 1624 (a)(2)).  

Exceptions to the rule requiring a writing do exist, however. For example, as set forth in 
Civil Code § 2794, a promise to answer for the obligation of another is deemed an original 
obligation of the promisor and need not be in writing if the promise is on a consideration 
beneficial to the promisor. The benefit conferred on a promisor need not be pecuniary. (Farr & 
Stone Ins. Brokers, Inc. v. Lopez (1976) 61 Cal.App.3d 618, 622 [defendant had “direct and 
personal concern in the welfare of his children and their economic venture” as well as a concern 
for his own business reputation].) Here, Alex resides in the home purchased with the funds from 
plaintiff. She does not pay any mortgage interest or rent. This is sufficient to suggest her benefit 
pursuant to the exception in Civil Code §2794.  

As plaintiff argues, estoppel may also preclude this defense where a defendant has 
received the benefit of the plaintiff’s performance and attempts to avoid his or her own obligation 
to perform. (Tenzer v. Superscope (1985) 39 Cal.3d 18, 27.) Alex has benefitted here.  

The Statute of Frauds does not require a written contract, but rather a note or 
memorandum subscribed by the party to be charged. (Sterling v. Taylor (2007) 40 Cal. 4th 757, 
765-766.) Assuming the Statute of Frauds applies, plaintiff offers this sort of evidence by way of 
written communications from Alex. For example, Alex emailed plaintiff on June 4, 2018 to 
confirm an intent by both defendants to repay plaintiff. (See SSUMF Fact No. 20, and Response 
[“we could more than comfortably do an absolute minimum of $1200 a month to you”].) In at 
least one communication, Alex referred to paying back the “mortgage.” (Ibid.) These 
communications may be read to represent an agreement. Since extrinsic evidence is admissible 
to clarify the terms of an incomplete or ambiguous agreement, the email and other cited 
communications are sufficient to show a triable issue of fact. 

Performance by Plaintiff 

Plaintiff contends that in exchange for the promises by defendants, she agreed to the 
loan for defendants’ home. (FAC, ¶21.) The defendants appear to argue that, because the 
money was provided to Ryan, with his name appearing on title, this conclusively establishes a 
lack of performance as to Alex. But whose name appears on title is not critical. As mentioned, 
both defendants are alleged to have agreed to the terms and both benefit from the transaction.  

Defendants do not deny that the funds were delivered and the home was purchased. 
The agreement is alleged to have included all three parties. Defendants make no showing of 
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separate arrangements sufficient to shift the burden on summary judgment. The issue framed 
by the FAC is an agreement involving plaintiff and both defendants. 

While there may be some question as to whether Alex was a party to the contract, only 
one agreement is alleged, and any question must be resolved in favor of the opposing party 
(plaintiff here).  

The motion is denied with respect to the breach cause of action. 

Issue 2: Third Cause of Action for Specific Performance 

Alex moves for summary adjudication of the third cause of action. Because specific 
performance is a remedy for breach and not a cause of action, the above discussion of breach 
is incorporated herein.  

Defendants further argue that to show entitlement to this remedy, the terms of the 
agreement must be sufficiently certain (Civ. Code, § 3390 (e) [stating specific performance not 
available where terms are not sufficiently certain]), but plaintiff has pleaded and asserted the 
terms. Defendants make no separate evidentiary showing with respect to the terms or their 
purported ambiguity. The motion cites to deposition testimony referencing “various emails and 
texts” (see Memorandum of Points and Authorities, 18:12), but the fact that multiple documents 
may need to be referenced does not negate certainty. The factual disputes as to whether a 
contract exist here are equally relevant to establishing the terms of the agreement sufficiently to 
permit this remedy.  

The motion for summary adjudication is denied as to specific performance.  

Issue 3: Fourth Cause of Action for Breach of Fiduciary Duty 

Ryan argues he breached no fiduciary duty to plaintiff because he was not her agent, 
because plaintiff did not hire him, and he did not arrange a loan for her. (SSUMF, No. 25-27.)  

In all legally recognized fiduciary relationships, a duty exists as a matter of law. (Gab 
Bus. Servs. v. Lindsey & Newsom Claim Servs. (2000) 83 Cal.App.4th 409, 419, disapproved on 
another point in Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1154.) The real estate agent and 
client are one such relationship wherein the law imposes a duty. (Oakland Raiders v. National 
Football League (2005) 131 Cal.App.4th 621, 632; see also Hatch v. Collins (1990) 225 
Cal.App.3d 1104, 1112, citation omitted.) A realtor also has a general duty of honesty and 
fairness toward all parties to the sale transaction. (Ibid.) While the first duty might aptly be called 
fiduciary, the latter most definitely is not. (Hatch, supra, 225 Cal.App.3d at p. 1112.) 

Still, the fact of agency and whether the requisite relationship existed is generally a 
question of fact. (See, e.g., Brokaw v. Black-Foxe Military Institute (1951) 37 Cal.2d 274, 278; 
Barbara A. v. John G. (1983) 145 Cal.App.3d 369, 383-384.) In Barbara A., supra, a case cited 
by defendants, the appellate court reversed summary judgment in favor of an attorney 
defendant, holding that a “more cautious approach” was necessary. There, the existence of a 
confidential relationship between an attorney and client who had become romantically involved 
was “more properly a question of fact for the jury, or court, who can better assess whether the 
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legal relationship was dominant or whether the parties functioned on a more equal basis in their 
personal relations.” (Id. at 384.)  

Ryan has admitted he is a licensed real estate salesperson. He argues, however, he 
was not acting as an agent for plaintiff. Plaintiff responds by quoting excerpts from her 
deposition, including her own testimony, that she relied on Ryan. Plaintiff also testified that she 
had seen an attorney with the expectation of drawing up loan documents. She claims Ryan told 
her “we don’t need to do that now,” and that the parties would “handle” the documents later. 
Plaintiff ultimately never procured any loan documentation from any attorney.  

Looking simply to the evidence related to the attorney: on the one hand, it may show 
plaintiff was not relying on Ryan, but it might also show abandonment of the attorney route in 
favor of Ryan’s advice, showing plaintiff was relying on Ryan. These conflicting inferences 
preclude summary adjudication and indicate triable issues of material fact exist. 

Summary adjudication is denied on the fourth cause of action. 

Issue 4: Fifth Cause of Action for Promissory Fraud 

Defendants move for adjudication as to Alex on the fifth cause of action. They establish 
the standard for showing a false promise and re-assert the purported lack of performance by 
plaintiff. While they appear to suggest the absence of any intent by Alex permits summary 
adjudication on this claim, the motion presents no evidence on this issue and plaintiff bears no 
burden of proof. Alex offers no declaration stating she intended to keep the alleged promises. 
Even if she had offered such testimony, the Court would not necessarily grant a motion for 
summary judgment on that basis. (See Code Civ. Proc., § 437c (e) [denial in discretion of the 
court if a material fact is an individual’s state of mind, or lack thereof].) 

The evidence indicates plaintiff transferred money, and nothing indicates she was not 
relying on the alleged promises by Alex by doing so.  

Summary adjudication is denied as to the fifth cause of action.  

Issue 5: Sixth Cause of Action for Financial Elder Abuse 

Defendants move for summary adjudication based on plaintiff’s lack of standing to 
pursue a cause of action for elder abuse under the Elder Abuse and Dependent Adult Civil 
Protection Act (Welf. & Inst. Code, § 15600 et seq., hereinafter the “Act”). They point out that 
plaintiff admits to living out of state. 

The Act defines an “elder” as “any person residing in this state, 65 years of age or older.” 
(Welf. & Inst. Code, § 15610.27.) While courts have held that the Act must be liberally 
interpreted to give effect to the Legislature’s intent, a liberal construction is not equivalent to 
ignoring the express statutory language. If "the words of a statute are reasonably free of 
ambiguity and uncertainty, we look no further than those words to determine the meaning of that 
language." (Lazar v. Hertz Corp. (1999) 69 Cal.App.4th 1494, 1503.) Section 15610.27 clearly 
requires an elder suing for elder abuse to reside in California.  

"[R]esiding in the state" is not defined in the Act, but plaintiff’s argument that the term 
"residence" is used instead of "domicile" does not support standing here. Domicile, as plaintiff 
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points out, is “a more comprehensive term, in that it includes both the act of residence and an 
intention to remain.” (Smith v. Smith (1955) 45 Cal.2d 235, 239.) While statutes do not always 
make a distinction in their use of “residence” and “domicile,” the Court is unaware of any 
authority for allowing someone to simultaneously claim more than one “residence.” (See, e.g., 
Gov. Code, § 244 (b) [“There can only be one residence”].) Other sections in the Act mention 
“residents” of nursing homes or elder care facilities. It is thus logical, in some cases, that an 
elder may be domiciled somewhere other than California, but reside in a facility located in 
California. In this case plaintiff neither resides here, nor does she have any “intention to remain” 
here. The time period during which she lived in California predated the events in this case by 
decades.  

Plaintiff argues she resided in California from 1984 to 1999 and highlights the legal 
distinction between “resident” and “domicile,” apparently taking the position that this distinction 
supports her residency in California. The statutory language permits no such interpretation. The 
undisputed facts (Nos. 48-59) indicate plaintiff does not satisfy the residency requirements to 
pursue a claim for elder abuse.  

Summary adjudication is granted as to plaintiff’s sixth cause of action.  

Issues 6-10: Causes of Action 7-11 for Unjust Enrichment, Rescission, 
Anticipatory Breach, Promissory Estoppel, and Declaratory Relief 

For these issues, Alex relies on arguments already discussed above-- that she was not a 
party to any contract, plaintiff’s lack of performance, and Alex’s receipt of benefits. The above 
discussion is incorporated herein.  

The motion for summary adjudication is denied as to these issues. 

 

 

 


